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(iv)  Surplus. It shall be presumed that the first monies disbursed in
payment of the cost of reconstruction and repair shall be from insurance proceeds.
If there is a balance in a construction fund after payment of all costs of the
reconstruction and repair for which the fund is established, such balance shall be
distributed to the beneficial owners of the fund in the manner elsewhere stated;
except, however, that the part of a distribution to a beneficial owner which is less
than the assessments paid by such owner into the construction fund shall not be
made payable to any mortgagee unless such mortgagee, itself; shall have
advanced any portion of any such assessments paid by the Owner, in which event
the agreement between the Owner and such mortgagee shall prevail.

v) Certificate. Notwithstanding the provisions herein, the Depositary
shall not be required to determine whether or not sums paid by Lot Owners upon
assessment shall be deposited by the Association with the Depositary, nor to
determine whether the disbursements from the construction fund are to be upon
the order of the Association or upon approval of an architect or otherwise, nor
whether a disbursement 1s to be made from the construction fund, nor to
determine whether surplus funds to be distributed are less than the assessments
paid by Lot Owners, nor to determine any other fact or matter relating to its duties
hereunder. Instead, the Depositary (if other than the Association) may rely upon a
certificate of Declarant so long as the Declarant has the right to control the
Association as herein elsewhere provided, and after the Declarant no longer has
the right to control the Association upon the certificate of the Association made
by its President and Secretary as to any or all such matters and stating the name of
the payee and the amount to be paid; provided that when a mortgagee has an
endorsement to an insurance policy the proceeds of which are included in the
construction fund and is herein required to be named a payee, the Depositary shall
also name the mortgagee; and further provided that when the Association, or a
mortgagee which has an endorsement to an insurance policy the proceeds of
which are included in the construction fund, so requires, the approval of a
registered architect, licensed professional engineer or builder named by the

Association and approved by any such mortgagee, shall be first obtained by the
Association.

Section 3. Residences Owned by Declarant. Any of the foregoing provisions of this
Article to the contrary notwithstanding, with respect to any damaged residences owned by
Declarant, it shall be the responsibility of Declarant to perform the functions which are herein
specified to be performed by the Association. That is, in the event of damage or destruction by
fire or other casualty to any residences owned by Declarant, it shall be the responsibility of
Declarant to file and adjust all insurance claims affecting the same and, if a decision not to repair
or reconstruct any such damaged residence owned by Declarant is not made as provided in
Section 1 of this Article, then it shall be the responsibility of the Declarant to repair or
reconstruct such damage. If there is a mortgagee endorsement as to any such damaged residence
which is to be repaired or reconstructed, then such mortgagee agrees that the insurance proceeds
appertaining to such casualty shall be used to repair or reconstruct such damaged residence.
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ARTICLE VIII

CONDEMNATION

Section 1. General. Whenever all or any part of the Development shall be taken (or

conveyed in lieu of and under threat of condemnation by the Board of Directors acting on the:

written direction of all Owners) by any authority having the power of condemnation or eminent
domain, each Owner shall be entitled to notice thereof and to participate in the proceedings
incident thereto unless otherwise prohibited by law. The award made for such taking shall be
payable to the Association as trustee for all Owners to be disbursed as hereinafter provided.
Upon written request to the Association, any holder of a first mortgage on a Lot and any insurer
or guarantor of such first mortgage, will be entitled to timely written notice of any condemnation
or eminent domain proceeding or other proceeding in lieu thereof affecting such Lot or any
material part of the Development. No provision of this Declaration or of any other PUD
Constituent Documents will entitle the Owner of a Lot or any other party to priority over the
holder of a first mortgage on such Lot with respect to the distributions to such Lot Owner of the
proceeds of any award or settlement for the taking of the Lot and/or the Common Property.

Section 2. Disbursement of Award. If the taking involves a portion of the Common
Property on which improvements have been constructed, then, unless within sixty (60) days after
such taking Lot Owners comprising at least seventy-five (75%) percent of the Lots in the
Development shall otherwise agree, the Association shall restore or replace such improvements
so taken on the remaining land included in the Common Property to the extent lands are
available therefor in accordance with plans approved by the Board of Directors. If such
improvements are to be repaired or restored, the above provisions in Article VII hereof regarding
the disbursement of funds in respect to casualty damage or destruction which is to be repaired
shall apply. If the taking does not involve any improvements on the Common Property, or if
there is a decision made not to repair or restore, or if there are net funds remaining after any such
restoration or replacement is completed, then, subject to the consent of the holders of any
mortgages encumbering all or any portion of the Common Property so taken, such award or net
funds shall be disbursed to the Association and used for such purposes as the Board of Directors
shall determine. If the taking includes one or more residences, or any part or parts thereof, then
the award payable to the Lot Owner thereof shall be deposited with the Association and
disbursed in the manner provided under the provisions of Article VII above as though the same
were insurance proceeds paid in respect to a casualty loss. It the taking of a portion, or all, of
any residence makes it impractical or impossible to restore the residence, then the award payabie
by reason of any such taking shall be disbursed to the Lot Owner and any mortgagee of such
residence, who shall use such award as they alone may determine. This is a covenant for the
benefit of any such mortgagee and may be enforced by any such mortgagee. With respect to the
disbursement of funds under this Section, the provisions of Article VII hereof shall apply so far
as the same may appertain, and the Depositary shall be entitled to rely upon the certificate of the
Association as provided in Section 2 of said Article VII hereof.
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ARTICLE IX

PARTY WALLS

Section 1. General Rules of Law to Apply. Each wall which is built as a part of the
original construction of the residences and placed on the dividing line between two or more Lots
shall constitute a party wall, and, to the extent not inconsistent with the provisions of this Article,

the general rules of law regarding party walls and liability for property damage due to negligence
or willful acts or omissions shall apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost of reasonable repair and
maintenance of a party wall shall be shared by the Owners who make use of the wall in
proportion to such use. In addition to meeting the other requirements of this Declaration and of

[}

any building code or similar regulations or ordinances, any Owner proposing to modify, make

additions to or rebuild any improvement on his Lot in any manner which requires the extension

or other alteration of any party wall shall first obtain the written consent of the adjoining Owner
and the Architectural Control Committee.

Section 3. Destruction by Fire or Other Casualty. If a party wall is destroyed or
damaged by fire or other casualty, any Owner who has used the wall may restore it, and if the
other Owner thereafter makes use of the wall, such Owner shall contribute to the cost of
restoration thereof in proportion to such use without prejudice, however, to the right of any such

Owner to call for a larger contribution from the other under any rule of law regarding liability for
negligent or willful acts or omissions.

Section 4. Weatherproofing. Notwithstanding émy other provisions of this Article, an
Owner who by his or her negligence or willful act causes the party wall to be exposed to the
elements shall bear the whole cost of furnishing the necessary protection against such elements.

Section 5. Right to Contribution Runs with- Land. The right of any Owner to
contribution from any other Owner under this Article shall be appurtenant to the land and shall
pass to such Owner’s successors-in-title.

ARTICLE X

RIGHTS OF THE ASSOCIATION

Section 1. Services. The Association may obtain and pay for the services of any
person or entity to manage its affairs or any part thereof, to the extent it deems advisable, as well
as such other personnel as the Association shall determine to be necessary or desirable for the
proper operation of the Development, whether such personnel are furnished or employed directly
by the Association or by any person or entity with whom or with which it contracts. If the
Association enters into a management agreement, such agreement shall be subject to the
provisions of Section 2 of Article XII hereof. The Association may obtain and pay for legal and
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accounting services necessary or desirable in connection with the operation of the Development
or the enforcement of this Declaration.

_ Section 2. Personal Property and Real Property for Common Use. The Association,
through action of its Board of Directors, may acquire and hold tangible and intangible personal

property and real property, and may, subject to the provisions of this Declaration, dispose of the
same by sale or otherwise.

Section 3. Rules and Regulations. Reasonable rules and regulations concerning the
use of the Common Property and facilities located thereon may be made and amended from time
to time by the Board of Directors; provided that copies of such regulations and amendments
thereto shall be furnished by the Association to all Lot Owners and, upon request, shall be made
available for inspection during normal business hours or under other reasonable circumstances
by the holder of any first mortgage on a Lot and any insurer or guarantor of such first mortgage.
Such regulations shall be binding upon the Lot Owners, their families, tenants, guests, invitees
and agents, until and unless such regulation, rule or requirement be specifically overruled,
cancelled or modified in a regular or special meeting by the vote of the members (other than
Declarant) holding a majority of the total votes in the Association and by the vote of the
Declarant so long as the Declarant shall have the right to control the Association as herein
elsewhere provided. Failure to abide by any such regulation, rule or requirement shall be
grounds for an action to recover damages, or obtain injunctive and equitable relief or both, in
addition to any other right or remedy provided in this Declaration.

Section 4. Implied Rights. The Association may exercise any other right or privilege
given to it expressly by this Declaration or by law, and every other right or privilege reasonably
to be implied from the existence of any right or privilege given to it herein or reasonably
necessary to effectuate any such right or privilege.

ARTICLE XI

ASSESSMENTS

Section 1. Purpose of Assessments. The assessments provided for herein shall be
used for the purpose of promoting the recreation, health, safety, welfare, common benefit and
enjoyment of the Owners and occupants of Lots in the Development and, in particular, the
common fund may be assessed to cover the following: (i) management fees and expenses of
administering the Association; (i1) common utility bills and charges for other common services;
(ii1) cost of any policies of insurance purchased by the Association, including fire and other
hazard coverage for the Common Property [and residences on the Lots as herein provided],
public liability coverage for the Association, including its officers and directors, and such other
insurance coverage as the Board of Directors determines to be in the interest of the Association
and Lot Owners; (iv) acquisition, improvement, maintenance, repair, replacement and operation
of properties, services and facilities devoted to such purposes and related to the Common
Property, and including but not limited to the payment of taxes thereon and repair, replacement
and additions thereto, and for the cost of labor, equipment, materials, management and
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supervision thereof; (v) the maintenance, repair and replacement of all other improvements and
facilities which are included within the Association’s Area of Common Responsibility; and
(vi) the establishment and maintenance of one or more reasonable reserve funds for such
purposes as to cover the repair and replacement of Common Property and common systems and
facilities, other improvements that must be repaired or replaced on a periodic basis, unforeseen

contingencies or deficiencies, or for emergency expenditures or such other matters as may be
authorized from time to time by the Board of Directors.

Section 2. Creation of the Lien and Personal Obligation for Assessments. Each
owner of any Lot within the Development, by acceptance of a deed or other conveyance therefor,
whether or not it shall be so expressed in any such deed or other conveyance, covenants and
agrees to pay to the Association assessments which shall be fixed, established and collected from
time to time as herein provided. Such assessments, together with such interest thereon and costs
of collection thereof as herein provided, shall be a charge on and a continuing lien upon the Lot
against which each such assessment is made. The lien for unpaid assessments shall lapse and be
of no further effect as to assessments or installments thereof, together with interest applicable
thereto, if a claim of lien therefor is not filed in the office of the Clerk of the Superior Court of
the County in which the Lot is located within one (1) year after the date upon which the
assessment, or installment thereof, first became due and payable. Such a claim of lien shall also
secure all assessments or portions thereof, together with interest applicable thereto, which come
due thereafter until the claim of lien is cancelled of record. Also, irrespective of whether the lien
therefor shall be valid or enforceable, each Owner shall be personally liable for the portion of
any assessment coming due while he is the Owner of the Lot and his grantee shall be jointly and
severally liable for such portion thereof as may be due and payable at the time of conveyance,
but without prejudice to the rights of the grantee to recover from the grantor the amounts paid by
the grantee therefor; provided, however, that if such grantor or grantee shall request a statement
from the Association in accordance with the provisions of Section 7(c) of this Article XI, such
grantee, his successors, successors-in-title and assigns shall not be liable for, nor shall the Lot
conveyed be subject to a lien for, any unpaid assessments against such grantor in excess of the
amount set forth in such written statement, if any. Any person who becomes the Owner of a Lot
as a purchaser at a judicial or foreclosure sale conducted with respect to a first mortgage on the
Lot, or pursuant to any proceeding in lieu of the foreclosure of such mortgage, shall be liable
only for assessments coming due after the date such person so acquires title to the Lot. Further,
it is hereby specifically provided that any first mortgagee who obtains title to a Lot pursuant to
the remedies provided in the mortgage or foreclosure of the mortgage (or deed in lieu thereof)
shall not be liable for such Lot’s unpaid dues or charges which accrue prior to the acquisition of
title to such Lot by the mortgagee.

Section 3. Regular Annual Assessments. It shall be the duty of the Board of
Directors at least thirty (30) days prior to the Association’s annual meeting to prepare a budget
covering the estimated costs of operating the Association during the coming year. Such budget
(and the assessments levied to satisfy the same) shall make provision for the buildup and
maintenance of an adequate reserve fund for repair and replacement of those portions of the
Common Property and utility lines, systems and facilities and all other improvements in the
Development that must be repaired or replaced on a periodic basis and the responsibility for
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which is that of the Association pursuant to the terms of this Declaration. This provision is for
the benefit of, and is intended to be relied upon by all mortgagees holding first mortgages on any
Lot in the Development. The Board of Directors shall cause the budget, and the assessments to
be levied against each Lot Owner for the following year, to be delivered to each Lot Owner at
least fifteen (15) days prior to the annual meeting. The budget and the assessments therefor shall
become effective unless (i) the proposed budget for the ensuing calendar year exceeds the
immediately preceding annual budget by a percentage greater than the percentage increase in the
Cost of Living during the twelve-(12) month period next preceding the date upon which the
Board of Directors shall so determine the budget for the ensuing calendar year and, (ii) such
proposed budget is disapproved at the annual meeting by a vote of members of the Association
representing at least a majority (more than 50%) of the total votes of the entire membership. In
the event the proposed budget is not approved as aforesaid or the Board of Directors fails for any
reason so to determine the budget for the succeeding year, then and until such time as a budget
shall be determined at a subsequent special meeting called pursuant to the provisions of

Section 5 below, the budget in effect for the then current year shall continue for the succeeding
year.

Section 4. Special Assessments. In addition to the annual assessments authorized
above, the Board of Directors may levy, in any assessment year, a special assessment applicable
to that year only, provided that any such special assessment shall have the assent of members of
the Association representing at least a majority (more than 50%) of the votes of the entire
membership other than Declarant and by Declarant so long as Declarant shall have the right to
control the Association as herein elsewhere provided.

Section 5. Notice of Meetings. Written notice of any meeting called for the purpose
of taking any action authorized under Sections 3 or 4 shall be given to all members not less than
fifteen (15) days or more than sixty (60) days in advance of the meeting. Such notice shall be
given by personally delivering the same to any individual designated by a member to the
Secretary of the Association, or by mailing a copy thereof by U. S. Certified Mail, postage
prepaid, return receipt requested, to the last known place of residence or to such other address as
may be furnished by such member to the Secretary of the Association. Notice shall be
considered given when personally delivered to any such designated individual or when delivered
at such address, as the case may be. Any member may waive notice of the meeting by doing so
in writing before or after the meeting. Attendance at a meeting, either in person or by proxy,
shall of itself constitute a waiver of notice.

Section 6. Uniform Rate of Assessment. Except as otherwise provided in Section 10

of this Article XI, both annual and special assessments must be fixed at a uniform rate for all
Lots. '

Section 7. Assessment: Due Dates.

(2) The annual assessment payable to the Association, as provided for in this
Article XI, shall commence as to each Lot on the date upon which the Lot is conveyed to an
Owner (other than Declarant) (such date being hereinafter sometimes referred to as “the
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